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PREFACE. 

This little book is primarily intended for students 
taking Equity at Osgoode in the First Year, and also 
for those taking Equity at any other Law School. It 
is hoped that it may also prove useful for the legal 
examinations of other Universities. The author has 
attempted to make this synopsis as concise, and yet as 
complete, as possible. It is intended only to be used for 
the asistance of students in the intelligent study of Mait- 
land. The seven lectures upon the Forms of Action 
at Common Law, which are given at the end of Mait- 
land's Equity have not been included in this synopsis, 
as an analysis of them can be found on pages 408-412 

of the 1916 Edition. 

S. E. 
Toronto. 

October, 1919. 
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SYNOPSIS 

OP 

MAITLAND'S EQUITY 



LECTURE 1. 



The Origin of Equity (1). 

What is Equity? In order to do justice to the 
answer of this question a brief historical outline of 
the subject becomes necessary. Although we now no 
longer have courts knowns as Courts of Equity, we 
may nevertheless define equity as that body of rules 
administered by our English courts of justice which, 
were it not for the operation of the Judicature Acts of 
1873 and 1875, would be administered only by Courts 
of Equity. 

In our brief historical prelude we shall describe the 
growth of the judicial jurisdiction of the Chancellor, 
noting the special circumstances, which brought him 
into contact with the administration of justice. 

In Edward First's day, three great " common law " 
courts came into existence, the King's Bench, the Com- 
mon Bench or Court of Common Pleas and the Ex- 
chequer. The latter was more than a court of law. 
It was one of the two great departments, the fiscal 
department, which transacted what we should call the 
" civil service " of the country ; the Chancery was the 
secretarial department. Above these there rose the 
King's permanent council. 

At the head of the Chancery stood the Chancellor, 
who was usually a bishop. He was the King's Secretary 



of state of all departments, and kept the King's great 
seal. He had supervision of all the mass of writing that 
had to be done in the King's name. Although he 
was not a yet a judge, nevertheless he had a great 
deal of work to do which brought him into a close con- 
nection with the administration of justice: (1) By a 
famous clause of the Second Statute of Westminster 
the power was conferred upon him of inventing new 
writs to meet new cases as they arise — in consimili 
casu — only in similar cases; (3) Those who could not 
get relief at the Courts presented their petitions to the 
King a,nd his council praying for some remedy. The 
Chancellor was the King's Prime Minister and a mem- 
ber of the council. Owing to the large number of 
petitions presented every year, a large part of the 
work of reading them fell on the Chancellor. And, it 
was in dealing with these petitions that he began to 
develop his judicial powers. In the course of time as 
the petitioners became aware of the fact that their 
petitions addressed to the King were referred by him 
to the Chancellor, they, in the fourteenth century, 
went straight to the 'Chancellor and addressed their 
complaints to him. By the writ of subpcena, the Chan- 
cellor, after having considered the petition, would order 
the adversary to come before him and answer the com- 
plaint. He would examine the defendant upon oath, 
and decide questions of fact as well as questions of 
law. Now the Chancellor was not to have jurisdiction 
over matters which could be decided at courts of com- 
mon law, matters such as torts and contracts, property 
in land and goods ; but, as he was considered competent 
to deal adequately with fiduciary relationships, he was, 
by general consent, allowed to enforce uses, trusts or 
confidenees. The rules that the Chancellors adminis- 



tered in this great field of substantive law assigned to 
them were known as " the rules of equity and good 
conscience." 



LECTURE 2. 

The Origin of Equity (2). 

The development of the equitable jurisdiction dur- 
ing the. first three-quarters of the 19th century was 
enormously rapid. Until 1813 there were only two 
judges in the Court of Chancery, the Lord Chancellor 
and the Master of the EoUs. When the Court was 
abolished in 1875 it had seven judges. By the Judica- 
ture Acts of 1873 and 1875 there was a fusion of the 
two procedures of the Courts of Equity and Common 
Law, the gulf between these courts was bridged over, 
the old courts were abolished, and in their place was 
put a High Court of Justice with a Court of Appeal 
above it. Xow every judge, no matter to what division 
he may belong in the High Court of Justice, is bound 
to administer in any case that comes before him what- 
ever rules our law had for that case; be those rules of 
common law or equity. There was also a great change 
in the procedure. We have now a Code of Civil Proce- 
dure, which is to l)e found partly in the Judicature Acts 
and partly in the Eules of Court. This Code of Pro- 
cedure is supposed to combine all the best features of 
the two old systems oi equity and common law. 

We ought not to think of common law and equity as 
of two rival systems. For, when we carefully examine 
the relation which existed between law and equity in 
the year 1875, we fi'nd that this relation is not one of 
conflict. The two systems had been working together 
harmoniously even for two centuries before 1875. 



Therefore we ought to think of equity as supplementary 
law, a, sort of appendix added to our Code. Equity 
without common law would have been a castle in the 
air, an impossibility. 

Equity cannot he expounded as a single, consistent 
system, an articulate body of law. It is a collection 
of appendices between which there is no very close con- 
nection. According to Story, Equity is (1) Exci,usive, 
where the right sought to be enforced and remedy were 
equitable, as is the case of a trust; (3) Concurrent, 
where the right was legal and the remedy equitable; 
(3) AuxiiviART, where the right was legal and the 
remedy legal, and the assistance of equity was sought. 
Now, such classification is no longer useful, as it pre- 
supposes that there is one set of courts administering 
law, another set administering equity. That is no 
longer the case in England. 



LECTURE S. 

Uses and Trusts. 

The invention and development of the trust is the 
largest and most important achievement of equity. As 
the modern trust is the lineal descendant of the ancient 
' use,' it is necessary to speak briefly of uses and of 
the famous Statute of Uses in order to throw light on 
the Juristic nature of the modern trust. 

The word ' use ' is a curious one ; it has mistaken 
its own origin. It has nothing to do with the verb ' to 
use,' but is derived from the Latin ' ad opus,' ' to the 
use of,' ' on behalf of,' ' as the agent of.' The first 
occasion on which we find that land was permanently 
held by one man to the use of another,, or rather by one 



set of men to the use of another set is the case of the 
Franciscan friars who came here in the thirteenth cen- 
tury. In the fourteenth century there could be found 
a landowner who would convey land to a friend or 
rather to a party of friends, for his own use {ad opus 
suum). It was found in those days that many things 
could be accomplished by a such a device: (1) One may 
thus evade the feudal burdens of wardship and mar- 
riage. (3) The law of forfeiture for treason and 
escheat for felony could be evaded. (3) The Statutes 
of Mortmain might be evaded. (4) Creditors might be 
defeated in this way. (5) Lastly, and most important 
of all, by means of this device one could give oneself 
the power of making something very like a will of lands. 

The use came into existence before it was recognized 
by any courts. The courts of common law ignored them. 
But the use was soon brought to the attention of the 
Chancellor, who enforced uses by means of a procedure 
far more eflBcient and far more flexible than any which 
the old courts could have employed. Uses seem to have 
become so common that the Chancellors were able to 
introduce even the doctrine of kesulting uses, which 
assumed it as a general rule that if a man gratuitously 
parts with his land, he intends to keep the use to himself 
and does not mean that the feoffee should profit by the 
gift, providing there is no tie of blood relationship be- 
tween them. This was the state of affairs when the 
Statute of Uses was passed in 1535. 

The Statute of Uses was very unpopular, being forced 
upon an extremely unwilling parliament by an extremely 
strong-willed King. The attempt of the Statute was to 
convent the use into a legal estate. Several things actu- 
ally accomplished by the Statute are: (1) It abolished 
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the power of devising, which men had heretofore en- 
joyed. (3) It introduced two new methods of convey- 
ing freehold; it put the covenant to stand seised and 
the bargain and sale by the side of the feoffment. (3) It 
had the effect of enabling men to make certain limita- 
tions of the legal estate which they had not previously 
been able to make. 

When we consider the scope of the Statute of Uses 
we find that the Statute (1) has no word about the 
chattels personal, and does not affect the law or the 
equity which concerns them in any way; (3) does not 
in any way affect the law, the equity or the customs by 
which copyholds are governed; (3) does not apply to the 
conveyance or assignment of a term of years when once 
which copyholds are governed; (3) does not apply to the 
creation of a term of years; (4) applies wherever one 
person is seised to the use, confidence, or trust of another, 
but does not apply when there are active duties to be 
performed; (5) does not apply in use upon use — Tyh- 
rel's Case. 



LECTURE 4. 

The Modern Trust. 

What is a trust? We can define it as follows: — 
When a person has rights which he is bound to exercise 
upon behalf of another or for the accomplishment of 
some particular purpose he is said to have those rights 
in trust for that other or for that purpose and he is 
called a trustee. 

From the above definition of a trust we see there- 
fore that: — (1) The trustee is bound to use his rights 
in a certain way, bound to use them for the benefit of 
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another, or for the accomplishment of a certain purpose. 
(2) A debtor is not a trustee for his creditor. (3) A 
trust is not a bailment and must be distinguished from 
it. (a) Trust rights can not be enforced against one 
who has acquired legal {i.e. common law) ownership 
bona fide, for Talue, and without notice of the existence 
of those trust rights, whereas bailment rights can. 
(&) The bailee though he has rights in the thing has 
not the full ownership of the thing; but, on the other 
hand, the trustee is the owner, the full owner of the 
thing, while the cestui que trust has no rights in the 
thing. (4) An executor or administrator merely as 
such is not a trustee for the legateec or next of kin. 
(5) Although sometimes people speak as though it were 
essential that a trustee should have ' the legal estate,' it 
is really not so for several reasons: Firstly, the subject 
matter of the trust may not be the legal estate in land 
or the legal ownership of goods, it may be a mere per- 
sonal right, the benefit of a contract or debt. Secondly, 
though there may be land in the case the trustees may 
not have the legal estate in it. (6) We may have a simple 
trust which merely binds the trustee to hold for another 
person, but very often we cannot say that a trustee holds 
simply on behalf of another. We may also have far 
more elaborate trusts, where the trustee's duty is much 
rather that of accomplishing a purpose than that of 
holding on behalf of any ascertained person. Such 
'purpose' trusts, chiefly charitable trusts, are often 
characterized by this — there is no definite cestui que 
trust, or rather none at all. The scope given to the 
word ' charitable ' nearly equals any purpose conceived 
to be directly beneficial to the public or to some class of 
the public. 
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LECTURE 5. 

Creation of a Trust. 

How is a trust created? Trusts are created: (1) by 
the act of a party; (2) by the operation of law. Sub- 
ject to one section of the Statute of Frauds and to the 
Wills Act, a trust can be created without deed, without 
writing, without formality of any kind by mere word of 
month; and subject to certain established rules of con- 
struction no particular words are necessary. Any words 
will do which adequately express the intention of crea- 
ting a trust. No one can be compelled to undertake a 
trust. A man's assent to a devise is presumed unless 
he disclaims, which may be by conduct as well as by 
record or by deed. 

There are certain trusts which are stigmatized as 
superstitious and therefore unlawful. These are called 
Secret Trusts. If I dcTised all my freeholds to T., and 
there was an arrangement between us that T should 
'convey the land to a charity, my heir-at-law, if he 
could prove that secret and unlawful trust could compel 
T to convey to him. 

Trusts are said to be either ' executed ' or ' execu- 
tory.' This distinction becomes important in the con- 
struction of wills. A testator may either himself make 
a settlement or may sketch out a settlement that is 
to be made after his death. According to the rule, in 
the latter case, you will have a little more latitude in 
considering what the testator really meant than you 
will have in the former. In the latter case we have an 
executory trust, whereas in the former it is an executed 
or completed trust. 
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In our treatment of wills we often come across such 
words as ' desire/ ' will,' ' request/ ' entreat/ ' beseech/ 
' recommend/ ' hope/ ' do not doubt/ and so forth. In 
the past the Court of Chancery was very eager to con- 
strue such words of request or prayer, if the purpose 
was at all defi'nite, as a binding trust. These were called 
precatory trusts. But Just of late years there has been 
a marked reaction against the more extreme applications 
of this doctrine. It is highly imprudent for a testator 
to express in his will any sort of wish, or hope, or expec- 
tation unless he desires that this should become a bind- 
ing trust. The intention must be clear. For example, 
,a testator gives property to his wife and desires her 'to 
use it for herself and her children and to remember the 
Church of God and the poor ' — that is too vague. 

Equity will not assist volunteers. What do we mean 
by this statement ? Mr. Lewin tells us that ' where 
there is a valuable consideration and a trust is intended 
to be created formalities are of minor importance, since, 
if the transaction cannot take place by way of 'trust 
executed,' it can be enforced by a Court of Equity as 
a contract.' But otherwise is it if the transaction be 
voluntary. Lord Eldon tells us that if you are a volun- 
teer you shall not have the help of the Court of Equity 
to make you a cestui que trust. 



LECTURE 6. 

Trusts Implied, Resulting and Constructive. 

What is meant by the perfect creation of voluntary 
trust? The settlor must intend to do one of two things : 
(1) either he must intend that some other person shall 
hold the property in question upon certain trusts; (2) or 
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he imist intend to make himself a trustee, to retain the 
property in question but to hold it henceforth upon the 
designated trusts. Now, in the former alternative (1), 
the question becomes this — Has he done all that it was 
in his power to do to transfer the property to that trustee 
and declare a trust of it? About this matter we have 
the following subordinate rules: — (a) If the subject- 
matter of the intended trust be some legal estate or 
legal rights vested in the settlor, and that estate or 
those rights be transferable at law, then he settlor must 
do all that the law requires in order that he may trans- 
fer that estate or those rights to the trustee, (b) If a 
man with legal rights capable of legal transfer wishes 
to make a valid voluntary settlement, without making 
himself a trustee, he must, it may be said, execute a 
legal transfer of his rights to the trustee in the form 
prescribed by the Judicature Act. (c) If the subject- 
matter of the proposed settlement is purely equitable, 
then there are two modes for effecting his purpose, either 
(1) to direct the old trustee to hold the land or the stock 
upon a new trust, or (3) to execute an assignment of his 
equitable right to some new trustee upon the new trust. 
(d)An imperfect gift will not be construed as a declara- 
tion of a trust, but where there is valuable considera- 
tion all is otherwise. 

Lewin and other text writers divide trusts created 
by the act of a party into express and implied. 1 do 
not think that the distinction is an important one. Very 
often you will find that the term 'express trust' is 
given to all trusts created by act of a party, i.e. by 
declaration, while ' implied trust ' stands for what Lewin 
calls a trust created by act of the law. Lewin carries 
his classification further. Trusts created by operation 
of law are (1) Resulting, (3) Constructive. We shall 
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now briefly consider these two topics, and first, Eesulting 
trusts. 

Eesulting trusts may be subdivided thus : (a) Where 
there is a disposition of the legal but not of the equitable 
interest. The general rule is that wherever upon a con- 
veyance, devise or bequest it appears that the grantee, 
devisee or legatee was intended to take the legal estate 
merely, the equitable interest, or so much thereof as is 
left undisposed of, will result, if arising out of the 
settlor's realty, to himself, or his heir, and if out of his 
personal estate to himself or his personal representa- 
tives. The intention of excluding the person invested 
with the legal estate from the enjoyment of the pro- 
perty may be expressed or it may not be expressed. 
(&) Cases of 'purchases in the name of third persons.' 
For instance, I buy a fee simple estate, instructing the 
vendor to convey it not to me but to X — he does so. 
Now, if X is my wife or my child the presumption is 
that I intend a benefit for X and therefore than there 
is no resulting trust for me, though this presumption 
may be rebutted by parol evidence — on the other hand 
if X is a stranger there is a presumption, though a re- 
buttal presumption, that I do not intend to benefit him, 
but intend that he shall hold as a trustee for me. 

Let us now turn to Constructive trusts. Mr. Lewin, 
under this head, treats of but one grand rule, namely, 
that wherever a person clothed with a fiduciary character 
gains some personal advantage by availing himself of 
his situation as a trustee, he becomes a trustee of the 
advantage so gained. The rule includes persons who are 
not trustees properly so called, but all those who stand 
in what is called a fiduciary position. 
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LECTTTRE 7. 

The Rights and Duties of Trustees. 

What are the rights of a trustee? (a) It is common 
to speak of the trustee's rights as though they were 
always legal rights, but of course this is not always the 
case. (&) Until lately the trustee's rights devolved upon 
his death just as though they were beneiicial rights. By 
section 2 of the Land Transfer Act oi 1897, the personal 
representatives of a deceased person shall hold the real 
estate as trustees for the persons by law beneficially 
entitled thereto, and those persons shall have the same 
power of requiring a transfer of real estate as the per- 
sons beneficially entitled to personal estate have of re- 
quiring a transfer of such personal estate, (c) Who- 
ever comes to the trust estate as representative (heir, 
devisee, executor, or administrator) of a dead trustee, is 
bound by the trust; but it does not follow from this 
that he is capable of actively executing the trust. Of 
late the courts have been strongly inclined to hold, if 
possible, that the representative of the surviving trustee 
is able actively to execute the trust for sale. It is a 
question of intention, of intention expressed in the in- 
strument that creates the trust, (d) During his life- 
time the trustee can pass his rights to another. For at 
law he has all those powers of alienating inter vivos, 
mortgaging and so forth, that he would have were there 
no trust in existence. 

Let us now briefly discuss the duties of a trustee. 
The following rules will hold good providing the testa- 
tor has not expressed any intention contrary to them: 
(1) In the case of private trusts our law and our equity 
does not recognize any power in the majority of a body 
of trustees to bind a minority. The case of co-trustees 
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is different from the case of co-executors. Each execu- 
tor taken singly has a very large power of administering 
the personal estate of his testator, collecting debts, giv- 
ing valid receipts, selling and assigning portions of the 
estate. (2) The office of trustee cannot be delegated. 
In the absence of an expressed intention to the contrary, 
a trustee may obtain professional help wherever regard 
being had to the ordinary course of business, it is reason- 
ably necessary that he should do so. Lord Hardwicke 
tells us that to justify a partial delegation there must be 
a case of necessity, physical necessity or moral necessity. 
Bowen, L.J., tells us that a trustee is only bound to eon- 
duct the business of the trust in such a way as an ordin- 
ary prudent man of business would conduct his own. 
There should be no needless risk run (3) A trustee is 
not entitled to any remuneration. He is allowed his ex- 
penses out of pocket (4) A trustee must not profit by 
the trust. Further, he is absolutely disqualified from 
purchasing the trust property — even though it be by pub- 
lic auction. 



LECTURE 8. 

The Duties of Trustees. 

The following are a few of the general rules in re- 
gard to the duties of trustees: (a) A trustee is bound 
to do anything that he is expressly bidden to do by the 
instrument creating the trust. (6) A trustee may safely 
do anything that he is expressly authorized to do by 
that instrument, (c) A trustee is bound to refrain from 
doing anything that is expressly forbidden by that in- 
strument (of course I am supposing that the provisions 
of the instrument in question are in no wise invalid or 
unlawful). Within these limits a trustee must {d) 
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play the part of a prudent owner and a prudent man of 
business. That is the standard by which his conduct 
will be judged. 

How can a man lawfully cease to be a trustee ? The 
lawful ending of a trust can be : (1) By death. (2) By 
duly winding up the trust by conveying the trust pro- 
perty to those who have become lawfully entitled to 
receive it and to give him a valid receipt for it. (3) With 
this is closely connected another mode. T holds pro- 
perty upon trust for several people ; they are all of full 
age and under no disability. If aU of them agree in 
directing T to do something with the property and T 
does it and thereby divests himself of the property, the 
trust is at an end and he is no longer trustee. (4) By 
virtue of a power given by the settlement or by Act of 
Parliament the trustee may resign his office and divest 
himself of the trust property by passing it on to some 
new trustee. (5) These powers, however, will not meet 
all cases. A sole trustee has no right to retire so long 
as a new trustee can not be found. He has accepted the 
trust, and he is bound to perform it — even the Court 
cannot relieve him of it unless he can produce a iit and 
proper person willing to take his place. (6) A trustee 
may be removed from his office against his will. The 
Court will remove a trustee who has shown himself an 
unfit person for the office. 
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LECTURE 9. 

The Nature of Equitable Estates and Interests (1). 

As this topic has been rather insufficiently explained 
in some of our elementary text-books, we shall discuss 
it in detaU. 

Equitable estates and interests are not jura in rem, 
but essentially jura in personam; not rights against the 
world at large, but rights against certain persons. Equity 
followed the law. It has permitted the creation of 
equitable estates and interests which, so far as regards 
their transmissible and inheritable quality, are copies of 
legal estates and interests. We may well say that a 
cestui que trust has rights which in many ways are 
treated as analogous to true proprietary rights, to jura 
in rem. In examining the external side of these equi- 
table rights, asking against whom they are good, we find 
that their misleading resemblance to rights in rem have 
been brought about through several logical stages: — 
(1) The fi'rst is reached when the cestui que trust has a 
remedy against the person who has undertaken to hold 
land or goods on trust for him. (2) The use or trust 
can be enforced against those who came to the land or 
goods by inheritance or succession from the original 
trustee, against his heir, his executors or administrators, 
against the trustee's dower ess. (3) A third step is to 
enforce the trust against the trustee's creditors — e.g. 
against the trustee's creditor who has taken the land by 
elegit. (4) The right of cestui que trust was enforced 
against any person who came to the thing through or 
under the trustee as a volunteer — i.e. without valuable 
consideration, even though he had no notice of the trust. 
Here we see the cestui que trust's right beginning to 
look real. (5) A fifth step was taken and this also at 
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an early time. The trust was enforced even against one 
who purchased the thing from the trustee, if he at the 
time of the conveyance knew of the trust. (6) Having 
taken this step another is inevitable. For, if we stop 
here purchasers will take care not to know of the trust. 
The trust must be enforced against those who would 
have known of the trust had they behaved as prudent 
purchasers behave. We arrive, then, at this result, equi- 
table rights will hold good even against one who has 
came to the legal ownership by purchase for value, if 
when he obtained the legal ownership he had notice 
express or constructive of those rights. But here a limit 
was reached. Against a person who acquires a legal 
right bona fide, for value, without notice express or con- 
structive of the existence of equitable rights those rights 
are of no avail. 



LECTURE 10. 

The Nature of Equitable Estates and Interests (H.), 

Lewin tells us that a purchaser with notice from a 
purchaser without notice is exempt from the trust. The 
standard of diligence required of purchasers is high, so 
high that a purchaser without notice of equitable rights 
is not a very common object of the law courts. Equity 
required of purchasers that they should make that in- 
vestigation of title which a prudent purchaser would 
have made and which a purchaser on an open contract 
{i.e. a contract without special terms) would have 
been entitled to make. Equity demanded not the care 
of the most prudent father of a family but the care of 
the most prudent solicitor of a family aided by the skill 
of the most expert conveyancer. The Conveyancing Act 
of 1882, section 3, said this : ' A purchaser shall not be 
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prejudicially affected by notice of any instrument, fact 
Or thing unless- (1) It is within his own knowledge or 
would have come to his knowledge if such inquiries and 
inspections had been made as ought reasonably to have 
been made by him; or (2) In the same transaction with 
respect to which a question of notice to the purchaser 
arises it has come to the knowledge of his counsel as 
such, or of his solicitor or other agent as stich, 
or would have come to the knowledge of his solici- 
tor or other agent as such, if such inquiries and inspec- 
tions had been made as ought reasonably to have been 
made by the solicitor or other agent. In regards to 
occupation of land by a tenant we get this rule of con- 
structive notice — Occupation by a tenant is constructive 
notice of all the tenant's equitable rights, but is not 
constructive notice of the rights of some other person to 
whom the tenant pays rent. We can easily see that the 
historical basis of the whole elaborate structure of con- 
structive notice is the prevention of fraud. This brings 
us to the question of ' Priorities.' 

We unfortunately often see it happen that a man 
having title to land contrives by means of fraudulent 
concealment to get money from a number of different 
persons on the security of the land, and then disappears. 
As the value of the land is insufficient to pay all the 
lenders, the following two rules are to be kept in mind, 
for they show the order in which the lenders are to be 
paid: (1) As between merely equitable interests in land 
the rule is ' qui prior est tempore portior est jure ' — the 
oldest equity prevails. (2) Ko merely equitable right 
can be enforced against one who has acquired a legal 
right "bona fide, for value, and without notice. 

Xow, as regards the postponement of a legal charge, 
Northern, etc.. Fire Insurance Co. v. Whipp (1884), 26 
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Ch. D., 483, an important modern case lays it down that 
the Court will not postpone a legal mortgage to an equi- 
table mortgage on the ground of any mere carelessness 
or want of prudence on the part of the legal mortgagee ; 
but it will, however, postpone a legal to an equitable 
mortgage on the ground of fraud. But as to the post- 
ponement of merely equitable charges it is otherwise. 
jSTegligence is sufficient for this purpose. 

The Court of Chancery's respect for legal right may 
best be seen in the rules relating to the tacking of mort- 
gages, a doctrine which has fallen out of favour. Mo- 
dern cases have put some restraints on the doctrine, 
which at one time seemed to go to the great length of 
saying that the third mortgagee; — always supposing that 
when he made his advance he had no notice of the 
second mortgage — ^might obtain priority over the second 
mortgagee by obtaining the legal estate in any fashion. 
Now, however, it is held that if the holder of the legal 
estate is bound by a trust in favour of the second mort- 
gagee, and the third knows this, the third can get no 
priority by means of a conveyance of that legal estate, 
which conveyance would be a breach of trust. 



LECTURE 11. 

The Nature of Equitable Estates and Interests (III.). 

Now that we have seen that it is practically unsafe 
to regard equitable estate and interests as rights in rem, 
as ownership or fractions of ownership, let us come to 
some practical applications. One maxim of prudence is 
this: — Never leave a legal estate outstanding, however 
' dry ' it may be. (3) Have as little to do with second 
mortgages as possible, for think of the possibility that a 
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charge later than yours may be tacked to the legal 
estate and that you may be squeezed out. (3) If you 
do take a second mortgage you should at once give notice 
of it to the first mortgagee for this will at all events pre- 
vent his tacking a subsequent advance. 

Thus far we have been dealing with land. Now we 
shall deal with personal trust funds. As regards equi- 
table charges on land the general rule is that they rank 
in order of date, but as regards charges on personal 
trust funds, the general rule is that they rank according 
to the order in which the trustees get notice of them. 
The practical rule is — If you take an equitable assign- 
ment of a debt or trust fund give notice to debtor or 
trustee. The claims of competing assignees rank as 
between themselves according to priority of notice. The 
practical moral is this : — Give notice to each one of the 
trustees. As to the legal assignment of debts in general, 
this only became possible under sec. 85, sub-sec. 6 of the 
Judicature Act, 1873. To make the assignment a 
' legal ' one, i.e. to enable the assignee to sue in his own 
name, it must be under that section (1) be an absolute 
assignment in writing and one which does not purport 
to be by way of charge only, (2) express notice in writ- 
ing must be given to the debtor, and (3) it is expressly 
provided that the assignee's right shall be subject to all 
equities which would have had priority over it, if this 
Act had not passed. But, as regards equitable rights in 
moveable goods, corporeal chattels, we hear very much 
less. Corporeal chattels are outside the realm of con- 
structive notice. 

In concluding this lecture, let us very briefly touch 
on the general relation between equity and law, a sub- 
ject which we shall discuss more in detail in the follow- 
ing lecture. As terms, 'equity' and 'law,' are merely 
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historical terms, and such they have been for centuries 
past ; but they will endure for a long time yet, for they 
do express distinctions of the utmo&t importance, distinc- 
tions among the rules of substantive law. The Judi- 
cature Acts provide that where there is a conflict between 
law and equity the rules of equity must prevail. 



LECTURE 12. 

The Present Relations of Equity and the Common Law. 

We have already dealt with the relation which existed 
between equity and common law, both before and after 
the Judicature Acts in Lecture 3. We have seen that 
common law was a complete system, whereas equity was 
hardly a system at all, but rather a "collection of addi- 
tional rules. If the equitable jurisdiction of the Chan- 
cery had been destroyed, there still would have been law 
for every case; but, on the other hand, if the common 
law had been abolished equity must have disappeared 
also, for a/t every point it presupposed a great body of 
common law. 

As an illustration of our theme let us take the com- 
mon law doctrine of covenants running with the land, 
and make it our point to oontraot common law rules 
with equitable rules and to understand that the term 
' a covenant running with the land in equity though not 
at law,' though it may be a useful term is one that might 
-easily lead to mistakes. 

I. In the first place we must mark off from all other 
cases those in which the covenant in question is con- 
tained in a lease; and about such covenants there are 
some elaborate rules (1) The Burden of the lessee's 
covenants. As to this the common law made provision. 
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The assignee of a lease is bound by the lessee's cove- 
nants (a) as to an existing thing, parcel of the land de- 
mised, whether assignees be expressly mentioned in the 
covenant or no, (6) as to something to be newly made 
upon the premises, if, but only if, assignees be men- 
tioned. (2) The Burden of the lessors covenants. 
Whatever may have been the case before 1540 the 
assignee of the reversion is bound by the lessor's cove- 
nants under section 2 of the Statute of Henry VIII. 
(3) The ienefit of the lessee's covenants. It seems cer- 
tain that at common law, i.e. before the statute, the 
assignee of the reversion could not sue upon the lessee's 
covenants. The rule was that a chose in action was not 
assignable. The statute proceeds to give the assignee 
of a reversion the benefit of the lessee's covenants. (4) 
The benefit of the lessor's covenants. This runs with 
the tenancy at common law. (See Spencer's Case). It 
should be noticed in passing that when a lessee assigns 
his lease there is no transfer of the liability on his cove- 
nants from him to the assignee. The original lessee 
remains liable on his covenants throughout the term. 

II. As to the other cases of covenants relating to 
land — i.e. cases other than those between landlord and 
tenant — these fall into two classes: — (a) Covenants of 
this kind entered into with a landowner for the benefit 
of the land ; the benefit runs with the estate, if the cove- 
nant touches, and concerns the land of the covenantee, 
e.g. vendor's covenants for title; (6) Covenants of this 
kind entered into by a landowner — it seems that the 
burden never runs with the land even though assigns 
be mentioned. In all these rules of law, the liability 
of the assignee is quite independent of his having or not 
having notice are quite immaterial. It will neither give 
nor take away rights. Since the case of In re Nisbet and 
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Potts' Contract, 1906, 1 Ch, 386, the rule is that anyone 
coming to the land with notice actual or constructive of 
a covenant entered into by some previous owner of the 
land, restricting the use to 'be made of that land, will 
be prohibited from doing anything in breach of that 
covenant. The burden of proof is thrown upon the per- 
son who asserts that he has no notice. Equity in its 
dealing with restrictive covenants began at the oppo- 
site end to this. 



LECTURE 13. 

The Remedies for Breach of Trust. 

What are the remedies for breach of trust ? We have 
partially answered this question in Lecture 9, where we 
considered the nature of equitable estates and interests. 
(l)For every breach of trust there is this personal 
remedy against the trustee — the trustee is bound to 
restore the trust fund on trust property that has been 
alienated, or has perished, or has been deteriorating 
owing to a breach of trust, and the courts are severe in 
taking accounts against trustees who have misconducted 
themselves; in charging them with interest, in holding 
them liable not merely for what they have received, but 
also for what they might have received, but for their wil- 
ful default. (2) The cestui que trust may sometimes 
have a better remedy than this merely personal remedy 
against the trustee. This remedy is known as following 
the trust fund. We get the idea of a trust fund as a 
thing, an incorporeal thing, which can be invested, that 
is dressed up in one costume or another, but which re- 
mains the same beneath all these changes of apparel. 
The cestui que trust is no mere creditor of the trustee 
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who has committed a breach of trust. I lend you 
$100; you buy a horse with it; if you go bankrupt I can 
not claim that horse, I must take my dividend (perhaps 
five cents in the dollar) along with your other creditors. 
But if you are a trustee for me I may be able to trace 
the trust fund from investment to investment, and this 
even although you have mixed it up with your own 
money. 

It is possoble for a cestui que trust to lose all or 
some of his remedies by lapse of time. In order to ex- 
plain this subject we must in the fitst place distinguish 
between two cases — (1) the cestui que trust is seeking 
a remedy against one who has been expressly made a 
trustee for him, or against the representatives of one 
who has been expressly made a trustee for him — (3) the 
cestui que trust is seeking a remedy against one who is 
but constructively a trustee for him. In the case of 
(1) the trustee's breach of trust is for this purpose to be 
treated as creating a debt, a specialty debt if he has 
executed a trust deed, a simple contract debt if no trust 
deed has been executed by him; and this debt (if in the 
meanwhile there be no written acknowledgment of it) 
wOi be barred in the one case after twenty years, and in 
the other after six years. As regards to (3) the rule is 
that in favour of a purchaser from a trustee time begins 
to run agaiast cestui que trust as from the da/te of the 
conveyance — and in the normal case the limiting period 
is now twelve years. 
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LECTURE 14. 

Satisfaction and Ademption. 

In considering the legacy given to a creditor our 
courts' have come to the following rule: — If the legacy 
be equal to the debt or greater than the debt then the 
legacy is intended to be a satisfaction of the debt, and 
the creditor if he insists on his debt cannot claim any 
part of this equail or greater legacy. On the other hand, 
if the legacy be less than the debt the presumption is 
the other way — the testator does not intend the legacy 
to be a partial satisfaction or satisfaction pro tanto of 
the debt ; the creditor may exact his debt and also claim 
the whole legacy. On the whole it is not very often that 
a debt, not being a portion debt, is satisfied by a legacy. 
The presumption of satisfaction, if it arises at all, 
arises only where the debt is incurred before the will is 
made. 

There is one class of debts about which the courts 
have evolved a different doctrine, the doctrine concern- 
ing the satisfaction of portions by legacies. I use the 
term ' portion debts ' for this class of debts. By a 
' portion debt ' we mean a debt incurred by a father 
or mother by way of making provision for a child of 
his or hers, or a debt incurred by some person who 
stands in loco parentis to another in favour of that 
other. Here our case is: the existence of a debt of a 
particular kind, a portion debt, followed by a provision 
made in the debtor's will — this raises the question of 
satisfaction. If the benefit given by the will be equal 
to or greater than the amount of the portion debt then, 
there is here what there is not in the case of an ordin- 
ary debt;— a presumption of satisfaction pro tanto; which 
means in effect, that the child cannot claim the legacy. 
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But further, it is well settled that small differences 
between the provisions promised by the testator in his 
lifetime and that made by him in his will are not 
sufiBeient to exclude the presumption. 

Let us now turn to the doctrine of the ademption of 
legacies by portions. Here we have the converse of the 
doctrine of satisfaction. In the latter case, we remem- 
ber, there was the existence of a portion debt followed 
by a provision made in the debtor's will, but in the doc- 
trine of ademption, the execution of the will is followed 
by an act constituting a portion. Xow, in the case of 
ademption, the co-called leaning against double por- 
tions has been allowed a great scope. It only takes 
effect where the person making the two provisions is the 
parent of or stands in loco parentis to the beneficiary. 
It is not every gift, every provision made by a parent for 
the benefit of his child, that is a portion. A portion 
implies something that, having regard to the circum- 
stances of the parties, may he called a substantial pro- 
vision. 

In concluding this lecture let us briefly mark off 
ademption from satisfaction. Satisfaction presupposes 
an obligation — there must be something to be satisfied. 
But a legacy may be adeemed either by a completed gift 
or by the acceptance of an obligation — ^by a settlement 
or by a covenant to settle. The presumption in favour 
of ademption is somewhat stronger even than the pre- 
sumption in favour of satisfaction. A legacy can be 
adeemed by a gift or a covenant to give an equal or a 
greater sum, it can be adeemed pro tanto by a less sum. 
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LECTURE 15. 



Administration of Assets (1). 

The administration of the estates of dead persons 
is one of the departments over which equity is said to 
have exercised an exclusive jurisdiction. Before we 
examine the rules relating to this matter let use notice 
that of the debts of a dead man, some may be secured 
debts while others may be unsecured. ISTow, in the 
administration of the insolvent estates of living per- 
sons the Court of Bankruptcy came to the following 
rule : The creditor with an insufficient security may 
do one of two things; he may abandon his security 
and prove for his whole debt, or he may realize his 
security and prove for what still remains due to him 
after such realization. But the Court of 'Chancery in 
its administration of the estates of dead persons came 
to another rule, known as the rule of Mason v. Bogg, 
1837, 2 My. and Cr. 443 (45 E. E. 111). The mortgagee 
may realize his security and may also prove against 
the general estate for the whole of his debt, provided 
always that he is not to get more than twenty shillings 
in the pound. 

When we look at debts merely as debts, we notice 
that the debts of a dead man are not all of equal rank. 
They may be ranked according to the following order: 

(1) Debts due to the Crown by record or by specialty. 

(2) Debts to which a priority has been given by cer- 
tain particular statutes, e.g. debts due to a friendly 
society by its officers, and regimental debts. (3) Debts 
due upon Judgments obtained in courts of record against 
the dead person. (4) Eecognizances. (5) Debts due 
upon judgments recovered against the executor or ad- 
ministrator. (6) Debts due upon specialty or simple 
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contract. (7) Voluntary covenants and bonds. Now, 
these rules mean that an executor or administrator 
ought to pay the testator's debts in a certain order, and 
that if he pays them out of this order, he is answerable, 
personally answerable, for any loss that he may thereby 
inflict upon any creditor. 

Let us now briefly notice the nature of equitable 
assets as opposed to legal assets. Equitable assets are 
property which is applicable for the payment of the 
dead persons debts, but which is not vested in his per- 
sonal representative, his executor or administrator, 
virtute officii. At the preent day we seem to have two or 
perhaps three kinds of equitable assets, all other assets 
being legal. (1) The oldest kind of equitable asset 
consists of freehold and copyhold estates, which the 
testator has by his will either devised for the payment 
of his debts or charged with the payment of his 
debts. (2) The Act of 1833 (3 & 4 Will. IV., c. 
104), made all realty which was not devised for the 
payment of debts or subjected to a charge for the pay- 
ment of debts, equitable assets. (3) Finally, the result 
is reached that freeholds and copyholds are equitable 
assets whether or no they be charged by the testator 
with payment of his debts. 

Now if the dead person's estate consists partially 
of legal and partially of equitable assets, the claims 
of the two systems can be adjusted by what is known as 
marshalling. The rule is that a creditor who has ob- 
tained part payment of his debt out of the legal assets 
is not to be paid anything out of the equitable assets 
unless he will bring what he has received back into 
hotchpot. 
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LECTURE 16. 

Administration of Assets (2). 

In our last lecture we considered the order in which 
debts should be paid. We have now to consider the 
order in which assets should be applied in the payment 
of debts. There is a great difference between these 
two sets of rules. Over the one a testator has no con- 
trol, over the other he has complete control. The 
following rules as to the order in which the assets are 
to be consumed in the payment of debts are rules 
which hold good only in so far as the dead man has 
not by his will (if any) declared a contrary intention: 
(1) Personalty not specifically bequeathed, retaining a 
fund sufficient to meet any pecuniary legacies. (2) 
Eealty specifically appropriated for, or devised in trust 
for (and not merely cha,rged with) payment of debts. 
(3) Eealty that descends to the heir. (4) Eealty 
charged with the payment of debts. (5) Fund (if any) 
retained to pay general pecuniary legacies. (6) Eealty 
devised whether specifically or by general description 
and personalty specifically bequeathed pro rata and pari 
passu. (7) Property which did not belong to the dead 
man, but which is appointed by his will in exercise of 
any general power of appointment. 

Prom the above mentioned important rules we can 
make the following observations : (a) It has been decided 
that where a will contains a general direction for pay- 
ment of debts the pecuniary legatees are entitled to have 
the assets marshalled as against specific devisees of the 
real estate, (b) A lapsed share of residue is not applic- 
able before other shares, (c) Specific and residuary de- 
vises and specific bequests all rank together, (d) Wlien 
a dead man's own property has been exhausted you 
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may turn to certain property which in strictness was 
not his own. 

ISTow, in discussing the order of assets we have spoken 
as though all the debts were unsecured; but what of 
secured debts? What of the debt secured by a mort- 
gage of Blackacre. Parliameni has answered this ques- 
tion by three Acts, the first of which is always spoken 
of as Locke King's Act. In view of this Act we may 
say in pretty general terms that as between the various 
persons claiming under a dead debtor real property 
which forms the security for any debt is the primary 
fund for the payment of that debt. A contrary inten- 
tion expressed in the dead man's will will prevail; but 
we may say that such an intention has to be clearly 
expressed. 



LECTimE 17. 
Conversion. 

The equitable doctrine of conversion has its roots 
in this simple principle that when property has been 
given to a trustee it must not be in the power of that 
trustee to alter the devolution of the beneficial interests 
by committing a breach of trust. A breach of trust is 
not to affect the devolution of equitable interests. But 
the doctrine was extended beyond this simple principle. 
It was discovered that settlors and testators might give 
their trustees a certain discretion as to the external form 
which the property should take, i.e. whether it should 
be land or money, and at the same time make the devolu- 
tion of the equitable interests independent of any exer- 
cise by the trustees of their discretion. But, we must 
always bear in mind that the great principle is that to 
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effect an equitable conversion there must be a trust for 
conversion, and not a mere power to convert. 

This doctrine of a notional conversion of realty into 
personalty, or personalty into realty, has been worked 
out with logical consistency: (1) If once a fund of 
personalty has been subjected to a trust for the pur- 
chase of freehold land, then until something happens 
which has the effect of reconverting it into personalty, 
it is treated as realty for all purposes of succession and 
devolution. (3) Further, this idea has been introduced 
into the interpretation of will and other documents. (3) 
But the cases which have occasioned most difficulty have 
been those in which the object was to be gained by the 
conversion of the property has wholly or partially failed. 
(4) A further point is well established, namely that in 
all these eases where the heir-at-law becomes entitled to 
an undisposed of share of money to arise from the sale 
of land he takes it not as realty but as personalty. (5) 
The doctrine of conversion is not confined to cases 
where there is a trust for sale created by a settlement 
or a will. It is applied also where there is a contract to 
sell. (6) The doctrine is set going by an option to pur- 
chase in a lease. (7) The ideal or notional conver- 
sion of realty into personalty or personalty into realty 
continues until either an actual conversion takes place 
or until some person competent to elect does elect to 
take the land as land or the money as money, until 
he elects, that is, to put an end to the trust for conver- 
sion. (8) Where there is a single cestui que trust ab- 
solutely entitled the principle is simple, even though 
it may be difficult of application because his conduct 
has been very ambiguous. But when there are several 
persons entitled to share the subject-matter of the trust 
between them, then another principle comes into 
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play, namely, one of several cestui que trusts can 
not put an end to the trust, even so far as his own share 
is concerned, if thereby he would be damaging hia 
fellows. 



LECTITRE 18. 
Election. 

What is Election? "We may state the doctrine of 
Election thus : That he who accepts a benefit under 
a deed or will or other instrument must adopt the 
whole contents of that instrument, must conform to 
all its provisions and renounce all rights that are incon- 
sistent with it: (1) Kow, suppose that X., who ac- 
cepts a benefit under a will, insists upon his rights out- 
side the will, is the principle that we are to enforce 
against him the principle of forfeiture or the principle 
of compensation? It is now well settled that the prin- 
ciple of compensation is the true one. We do not say 
to X. : By insisting on rights outside the will you for- 
feit aU rights under the will. We say to him: If you 
insist upon rights outside the will you can take no 
benefit under the will until you have compensated those 
who are disappointed by your refusal to give effect to 
the whole will as it stands. (3) In order that a case 
of election may be raised it must be clear that the 
testator has affected to dispose of something that does 
no belong to him, and you may not have recourse to 
external evidence to prove that by some general phrase 
he intended to give away what is not his own. (3) You 
must have clear words to induce the conclusion that a 
man has attempted to give away more than belonged 
to him. (4) If I simply give Blackacre to Y., without 
saying more, I mean that he shall take it subject to 
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any incumbrances that affect it. (5) A widow can 
only be endowed of land which her husband has not 
disposed of during his lifetime or by his will. 

The doctrine of Election is applicable to cases of 
appointments under powers. Suppose that a person 
has a limited power of appointment in favour of a 
certain class of persons, and he proposes to make an 
appointment in favour of one who is not an object of 
that power, and by the same instrument gives a benefit 
to some one of the persons who are entitled to the 
property in default of appointment, that person will be 
put to his election: (1) But on the other hand it seems 
that an object of the power will not be put to his elec- 
tion unless he also is (he usually will be), the person 
or one of the persons entitled in default of appointment. 
(3) Again, we must distinguish between cases in which 
a person attempts to make an appointment to some 
person who is not an object of the power from cases 
in which he makes an appointment to one who is an 
object of the power, but super-adds some proviso or 
condition in favour of some one who is not an object 
of the power. (3) We must, it seems distinguish be- 
tween an appointment to a person not an object of the 
power, and an appointment which is bad for remoteness, 
as infringing the rules against perpetuities. (4) By 
giving property to a married woman " without power of 
anticipation," one in effect says that as regards that 
property she is not to be put to her election. (5) An 
election may be inferred from conduct — it need not 
be made by any formal instrument. (6) An infant 
may be bound to elect by reason of his or her own act. 
(7) A second application of the general principle of 
election can be found in cases in which a person affects 
to dispose of property that really is his own, but of 
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which, owing to some personal disability such as cover- 
ture or infancy, he or she cannot effectually dispose. Here 
there can be no case of election unless in the same 
transaction the person in question acquires some benefit 
from another. 



LECTURE 19. 

Specific Performance. 

Equity has invented two great remedies, the decree 
for the specific performance of a contract, and the in- 
junction. We shall deal with the injunction in another 
lecture. In considering the doctrine of specific perform- 
ance let us fi!rst ask: To what contracts has it been 
applied? (1) It has been applied to contracts for the 
sale of land and for the lease of land. (3) It has been 
applied at the suit of a vendor as well as at the suit of 
a purchaser. (3) At the suit of one who has contracted 
to grant a lease as well as at the suit of one who has 
contracted to take a lease. The remedies should be 
mutual. The above are the common cases. As a gen- 
eral rule a contract for the sale of goods will not thus 
be enforteed — the legal ^remedies lare adequate;; jbut 
specific performance may be decreed of a contract for 
the sale of unique chattels, rare china or the like. 

Equity will only enforce specific performance of a 
contract that is valid at law and provable in courts of 
law. Contracts which come within the 4th section of 
the Statute of Frauds require a note or memorandum in 
writing. To this, however, there is one large exception 
or apparent exception in the purely equitable doctrine 
of part performance. In order to give rise to this equit- 
able doctrine it is necessary that the Court should find 
the parties unequivocally in a different position from 
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that in which according to their legal rights they would 
be were there no contract. 

Now very often the Court in an action for specific 
performance has to consider the effect of some misde- 
scription of the land. Here we have three cases: (1) If 
the misdescription be but slight, equity will enforce the 
contract at the instance of either party, but only with 
compensation. (2) Then we have the case of more 
serious misdescription in which the purchaser has the 
option of fulfilling the contract with compensation or 
avoiding the contract altogether. (3) The misdescrip- 
tion may be so material that the Court will not enforce 
the contract at all, even with compensation. 

Among the defences to the action of specific perform- 
ance one will sometimes find mention of " want of mut- 
uality." But this seems to disappear on examination. (3) 
The Court will not by a Judgment for specific perform- 
ance order a man to do what he can not do, or can not 
do lawfully. (3) Lastly it used to be said that the Court 
would not thrust a doubtful title upon a purchaser. 



LBCTUEE 20. 
Injunctions. 

What is an injunction ? It is an order made by the 
Court forbidding a person or class of persons from doing 
a certain act, or acts of a certain class, upon pain of 
going to prison for an indefinite time as contemners of 
the Court. (1) Very often a plaintiff wants an injunc- 
tion at once; he wants to have it the moment he has 
begun his action, and long before that action can be 
tried. Here, the injunction, if granted, will be an 
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interlocutary iniunetion . (2) But further there is some- 
times so much need for speedy procedure, that the plain- 
tiff applies to the Court ex parte, and obtains from the 
Court an ex parte injunction. In such cases the Court 
is acting upon prima facie evidence — in the case of the 
ex parte injunction it acts upon the evidence produced 
by the plaintiff without hearing the defendant's version 
of the story. (3) In general an injunction forbids a 
defendant to do certain acts, but sometimes it forbids 
him to permit the continuance of a wrongful state of 
things that already exists at the time when the injunc- 
tion is issued. This is called a mandatory injunction. 

Our written, our statute law now says that an 
injunction, even an interlocutary injunction, may be 
granted whenever it is just or convenient. The work 
of injunctions could best be divided by taking as our 
two heads Tort and Contract: (1) A very large part 
of the whole province of Tort is a proper field for the 
injunction. The only torts which lie outside the field 
of injunctions are assault and battery, false imprison- 
ment, and malicious prosecution. (2) Within the prov- 
ince of Contract the injunction plays a considerable 
part, but not so large as that which it plays in the field 
of Tort. Equity has here another weapon, the decree 
for specific performance. It has come to a body of 
doctrine about the use of that remedy, has decided that 
it is applicable to contracts of certain classes, in par- 
ticular to contracts for the sale of land, and that it is 
not applicable to contracts of some other classes. 



40 

LECTURE 21. 
Mortgages. ' 

What is a mortgage? A mortgage is merely a 
security for money, a security which can he redeemed, 
although, according to the plain wording of the mort- 
gage deed, the mortgagee has become the absolute owner 
of the land. The essentials of a mortgage are:' (1) A 
loan of money; (2) in consideration thereof a convey- 
ance of land; (3) subject to a proviso that if on a 
given day the debt be paid off with interest the mort- 
gagee shall reconvey that land to the mortgagor. 

What are the rights and duties of the mortgagor 
and mortgagee? (1) Suppose D. binds himself by 
covenant to pay N. a certain sum with interest on a 
certain day . So soon as that day is passed without pay- 
ment of the money, N. will have an action on the coven- 
ant against D., will be able to obtain a Judgment for 
him, will be able to obtain a judgment debt owing to 
him, will be able to obtain execution against all D.'s 
chattels and all D.'s land by fieri facias, elegit or the 
like. (2) Though that day has passed, yet at any time 
before foreclosure or sale D. will be able to redeem the 
mortgage, will be able to demand from N". a reconvey- 
ance if he tenders to him his principal, his interest, and 
his costs. By this second case" open to N". the mort- 
gagee — foreclosure — we mean that 'N. can become the 
owner of the land only after a judicial proceeding. He- 
must come to court and institute foreclosure action. D. 
must have an opportunity of saying at court anything 
he has to say, and also a last opportunity definitely 
limited to him by the order of the Court of paying what 
is due and redeeming the land. (3) If D. cannot or 
will not pay what is due. N. may, without foreclosing, 
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enter into the possession or the receipt of the rents and' 
profits of the mortgaged land. If need be the Court 
will aid him to obtain possession of it. (4) But, it is 
by no means a pleasant thing to be a mortgagee in 
possession. In general a mortgagee is very loath to 
take possession, and only does so when he is forced into 
doing it. The right upon which a mortgagee most 
frequently places his main reliance is given, him by a 
power of sale, an extra-judicial power of sale. But, 
according to the Conveyancing Act of 1881, he is not 
to exercise this power unless (a) notice has been given 
to pay off the debt and default has been made in so 
doing for three months after the notice, or (b) some 
interest is in arrear for two months, or (c) there has 
been a breach of some provision contained in the mort- 
gage deed on the part of the mortgagor other than a 
covenant for the payment of money. 

We may take as the typical form of mortgage, the 
form of a legal mortgage in fee simple, but of course 
many variations were necessary in order to adopt it to 
other estates, interests and forms of property. (1) 
Thus it is common to find a tenant for life mortgaging 
his life estate in the settled land. (3) Leaseholds you 
mortgage by way of sub-demise. (3) Copyholds one 
mortgages by conditional surrender. (4) Personalty can 
.also be mortgaged : (a) Corporeal personalty, physical 
goods and chattels are mortgaged very much in the same 
way that one mortgaged lands, (b) You can mortgage 
your share, your reversionary share it may be, in a 
personal trust fund, (c) You can mortgage a debt — you 
can mortgage a mortgage debt — that is a sub-mortgage. 
The sections of the Conveyancing Act giving the powej' 
of sale apply as well to mortgages of personal as to 
mortgages of real property. 
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There are many mortgages which are merely equit- 
able, which confer upon the mortgagee no legal rights 
whatever in the land. A deed although essential to as 
legal mortgage is not essential to an equitable mortgage. 
Signed writing is all that is required for the latter. If 
you can find a written agreement for a mortgage such 
that equity would enforce specific performance of it, 
there you have already the equitable mortgage. The 
Court of Chancery went further than this; it enabled 
people to make equitable mortgages without any writing 
at all. You may well say that this doctrine is hardly 
to be reconciled with the 4th section of the Statute of 
Frauds. Now equitable mortgages are not very safe 
things. Let us note these two rules : (a) A first mortgagee 
having the legal estate makes a further advance to the 
mortgagor without having notice of a second mortgage ; 
he may tack his further advance to the original debt 
and hold the land until he has been paid both the debts, 
(b) A third or subsequent mortgagee, who when he lent 
his money had no notice of the second mortgage becomes 
entitled by paying off the fitst mortgage and getting a 
conveyance of the legal estate, to tack his own debt to 
the fi'rst mortgagee's so that the second mortgagee's right 
will be postponed to both these debts. 



